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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-3010

DIVISION OF

CORPORA“%

L e R
09035374 | MARO 5 2009

Kimberly L. Wilkins '

Lathama féfavzkins LLP Washington, DC 2054t: 1954

505 Montgomery Street, Suite 2000 Section:
. San Francisco, CA 94111-6538 Rule: S a-%

' Public _
Re:  Safeway Inc. Availability: 3-5-09

Incoming letter dated January 6, 2009
Dear Ms. Wilkinson:

‘This is in response to your letter dated January 6, 2009 concerning the shareholder
proposal submitted to Safeway by Nick Rossi. We also have received a letter on the
proponent’s behalf dated February 17, 2009. Our response is attached to the enclosed l
photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the correspondence
also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,

Heather L. Maples
Senior Special Counsel

Enclosures

cc: John Chevedden

*** FISMA & OMB Memorandum M-07-16 ***



March 5, 2009

Res_ponse of the Office of Chief Counsel
Division of Corporation Finance

Re:  Safeway Inc.
Incoming letter dated January 6, 2009

The proposal asks the board to take the steps necessary to amend the bylaws and
each appropriate governing document to give holders of 10% of Safeway’s outstanding
common stock (or the lowest percentage allowed by law above 10%) the power to call
special shareowner meetings and further provides that such bylaw and/or charter text will
not have any exception or exclusion conditions (to the fullest extent permitted by state
law) that apply only to shareowners but not to management and/or the board.

 We are unable to concur in your view that Safeway may exclude the proposal
under rule 14a-8(i)(2). Accordingly, we do not believe that Safeway may omit the
proposal from its proxy materials in reliance on rule 14a-8(i)(2).

We are unable to concur in your view that Safeway may exclude the proposal
under rule 14a-8(i}(3). Accordingly, we do not believe that Safeway may omit the
.- proposal from its proxy materials in reliance on rule 14a-8(i)(3). '

: ~ We are unable to concur in your view that Safeway méy exclude the proposal
under rule 14a-8(i)(6). Accordingly, we do not believe that Safeway may omit the
proposal from its proxy materials in reliance on rule 14a-8(i)(6).

Sincerely,

Jay Knight
Attorney-Adviser



JOHN CHEVEDDEN

*** FISMA & OMB Memorandum M-07-16 ***
o *** FISMA & OMB Memorandum M-07-16 ***

February 17, 2009

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 E Street, NE -

Washington, DC 20549

# 1 Safeway Inc. (SWY)
Rule 14a-8 Proposal by Nick Rossi
Special Shareholder Meetings

Ladies and Gentlemen:
This is in respbnse to the January 6, 2009 no action request.

The followmg precedents were in regard to rule 14a-8 proposals with the same key resolved text
as this proposal
Burlington No:t__hern Santa Fe Corporation (January 12, 2009)

Allegheny Energy, Inc. (January 15, 2009)

Honeywell International Inc. (January 15, 2009)

Baker Hughes Inc. (January 16, 2009)

Home Depot (January 21, 2009)

Wyeth (January 28, 2009)

AT&T (January 28, 2009)

Verizon Communications Inc, (February 2, 2009)

Bank of America Corporation (February 3, 2009)

Morgan Stanley (February 4, 2009)

CVS Caremark Corporation (February 6, 2009)

For these reasons it is requested that the staff find that this resolution cannot be omitted from the
company proxy.

Siﬁcerely,

2ohn Chevedden '

cc:
Laura Donald <Laura.Donald@safeway com>




: DIVISION OF CORPORATION FINANCE .
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

- The Division of Corporation Fmance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240. 14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s mformal '
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to

Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated

- to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omlt the proposal from the company’s proxy
material.
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Washington, D.C. 20549
Re: 8 :

Ladles and Gentlemen:

oo WearewnungonbehalfofSafewayIm. aDelawarecmpormon(“s_my’),tonoufy
the staff of the Division of Corporation Finance (the “Staff”) of Safeway’s intention to exclude a
shareholder proposal and supporting statement from Safeway’s proxy materials for its 2009
Annual Meeting of Shareholders (the mmmﬁ”) Mr. Nick Rossi, naming Mr.
John Chevedden as his designated representative (together, the “Proponent™, submltted the
proposal and 1ts supporting statement (collectively, the “Proposal™).

In accordance with Rule 14a-8(j) and guidance found in Staff Legal Bulletin No. 14D, we
. have filed this letter via electronic subinission with the Securities and Exchange Commission
(the “Commission”) not fewer than 80 days before Safeway intends to file its definitive 2009
Proxy Materials with the Commission. A copy of this letter, together with enclosures, is being
emailed and mailed to the Proponent to notify the Proponent on behalf of Safeway of Safeway’s
intention to omit the Proposal from its 2009 Proxy Materials. A copy of the Proposal, as well as
relawdwnespondmcewuhthehopmgmamdledtomlsleuuasm_ .

Rule l4a-8(k)pmwdesthatpropowntsmerequuedwsendmpamesaoopyofany
correspondence that the proponents elect to submit to the Staff. Accordingly, we are taking this
oppormmtywmformmerpmentmatlfhedmwsubmtaddmmalmpondmcemthe
Staff with respect to the Proposal, a copy of that correspondence should concurrently be
furnished to the undersigned on behalf of Safeway pursuant to Rule 14a-8(k).

SPEESI204
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LATHAMSWATKINSw

L THE PROPOSAL

On November 5, 2008, Safeway received a letter from the Proponent that contains the
followmg proposal:

RESOLVED, Shareowners askourboardtotakzdlesteps necessarytoamendour
bylaws and each appropriate governing document to give holders of 10% of our
outstanding common stock (or the lowest percentage allowed by law above 10%)
the power to call special shareowner meetings. This includes that such bylaw
and/or charter text will not have any exception or exclusion conditions (to the
fullest extent permitted by state law) that apply only to shareowners but not to

" management and/or the board.'

" We respectfully request on behalf of Safeway confirmation that the Staff will not
recommend any enforcement action if the Proposal is omitted from Safeway s 2009 Proxy
Materials.

IL.  BASESFOR EXCLUSION
Safeway believes that the Proposal may properly be excluded from the 2009 Proxy

Materials pursuant to:
e Rule 14a-8(i)(2) because implementation of the Proposal would cause Safeway to
. violate state law; ~ ,
e "Rule 14a-8(i)}(6) bmnse Safeway lacks the power or auﬂxonty to nmplement the
Proposal; and _
. Rule 14a-8(i)}(3) because the Ptoposal is lmpermlsslbly vague and indefinite so as
to be inherently misleading. .

L. ANALYSIS -

" A ‘Tmplementation of the Proposal would cause Safeway to violate state law (Rule
: 14a-8(iX2)). .

Rule 14a-8(iX(2) permits a company to exclude a shareholder proposal that “would, if
implemented, cause the company to violate any state, federal, or foreign law to which it is
subject.” Safeway is organized under the laws of the state of Delaware and as such is subject to
the Delaware General Corporation Law (the “DGCL"). Thé Proposal, if implemeated, would
cause Safeway to violate the DGCL. We have attached as Exhibit B hereto the opinion (the

“Delaware Opinjon™) of the law firm of Richards, Layton & Finger, P.A., Safeway’s counsel
licensed to practice in Delaware, in which it concluded that implementation of the Proposal by
Safeway would violate Delaware law.

! Wehiveattelmtedtorepmdueed\epmposal_u it appears in the original, Please see Exhibit A for an exact copy.

SF685129.4
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LATHAMaWATKINSw

Specifically, the Proposal would cause Safeway to violate Delaware law by
impermissibly restricting the power of the board of directors to call a special meeting. The first
sentence of the Proposal requests that the board of directors of Safeway *“take the steps
necessary” to amend Safeway’s bylaws and cach appropriate governing document to provide the
holderss of 10% of Safeway’s outstanding common stock with the power to call special meetings
of shareholders. The second sentence of the Proposal provides that any “exception or exclusion
conditions™ applying to the shareholders’ power to call a special meeting must also be applied to
Safeway's “manag, " or board of directors. The Proposal requires as an exclusion condition
that a shareholder hold 10% or more of Safeway’s outstanding common stock. By its terms, the
Proposal would apply that same exclusion condition to the board of directors and would have the
effect of prohibiting directors from calling special meetings of shareholders unless the directors
held at least 10% of Safeway’s outstanding common stock. This provision, if implemented,
restricts the board’s power:-to call special meetings in a mansier that, asdlscuss'edmorefullym
the Delaware Opinion and as summarized below, would violate the DGCL.?

-The Proposal may not be validly implemented through Safeway’s certificate of
incorporation because the Proposal seeks to modify or eliminate a “core” power of the board of
directors. As further discussed in the Delaware Opinion, the board’s statutory powertocall
special meetings under Section 211(d) of the DGCL is a “core” power reserved to the board.
Section 102(bX(1) of the DGCL provides that a certificate of incorporation may not contain any
provisions regarding the management of a corporation’s business, the conduct of its affairs or the

_ powers of the corporation, the directors or the sharcholders that are contrary to the laws of the

‘State of Delaware. Therefore, Safeway’s certificate of incorporation and/or bylaws may not

" limit the power of the board of directors to call special meetings in the manner set forth in the

" Safeway’s bylaws may not be amended as contemplated by the Proposal without causing
Safeway to be in violation of Delaware law. Section 211(d) of the DGCL provides that “special
meetings of the shareholders may be called by the board of directors or by such person or
persons as may be authorized by the certificate of incorporation or by the bylaws.” Restrictions
on the board’ spowertocaﬂspeclalmeamgs(oﬂlerﬁmnﬂnoughanordinarypwcesa-onenwd
bylaw, as described in the Delaware Opinion) cannot be implemented through Safeway’s bylaws.
Section 141(a) of the DGCL provides that any deviation from the general mandate that the board
.ofdirectorsmanagemebusincssandaffm of the. corporation must be provided in the DGCL or

- acompany’s certificate of incorporation. In this case, neither Safeway’s certificate of
mcorporatlon nor Section 211(d) of the DGCL provides for any limitations on the board’s power

2 We note that Safeway's certificate of incorporation currently allows shareholders owning a
majority of the outstanding capital stock to call special meetings. Specifically, Article
VI of Safeway’s Restated Certificate of Incorporation, as amended, provides: “Special
meetings of the stockholders of the Corporation for any purpose or purposes may be
called at any time by the Board of Directors, the Chairman of the Board of Directors, the
President or the stockholders owning a majority in amount of the entire capital stock of
the Corporation issued and outstanding, and entitled to vote.”

SPG6851294
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to-call special meetings. The Delaware Opinion also discusses the long line of Delaware cases
highlighting the distinction implicit in Section 141(a) of the DGCL between the role of
sharcholders and the role of the board of directors. Because the bylaw contemplated by the
Proposal would have the effect of disabling the board of directors from exercising its statutorily-
.granted power to call special meetings, such bylaw would be invalid under the DGCL. Section -
109(b) of the DGCL provides that a corporation’s bylaws may not conflict with a provision in
the corporation’s certificate of incorporation. As further discussed in the Delaware Opinion,
implementation of the Proposal in Safeway’s bylaws would violate Section 109(b) of the DGCL
because the proposed bylaw would condition the board of directors’ power to call a special
meeting on the directors’ ownership of 10% of Safeway’s outstanding common stock, which
would directly conflict-with Article VIII of Safeway’s certificate of incorporation which allows
for no restrictions or limitations on the board of directois’ power to call special meetings.

Because the Proposal cannot be implemented in Safeway’s certificate of incorporation or
bylaws without violating the DGCL, there is no means to implement it and the inclusion of.a :
“savings clause” by the Proponent is ineffective. The reference in the Proposal to “the fullest
extent permitted by state law” does not provide any means to avoid the conclusion that
implemientation of the Proposal would cause Safeway to violate state law. As the Delaware
Opinion notes, ‘

the “savings clause” that puzports to limit the mandates of the Proposal “to the
fullest extent permitted by state law”” does not resolve this conflict with Delaware
law. On its.face, such language addresses the extent to which the requested
“bylaw and/or charter text will not have any exception or exclusion conditions”
(i.e., there will be no exception or.exclusion conditions not required by state law),
The language does not limit the exception and exclusion conditions that would
apply “to-management and/or the board,” and were it to do so the entire second
sentence of the Proposal would be a-nullity. The “savings clause” would not
resolve the conflict between the provision contemplated by the Proposal and the
dictates of the General Corporation Law. Section 211(d), read together with .
Sections 102(b)(1) and 109(b), allows for no limitations on the board’s power to
call a special meeting (other than ordinary process-oriented limitations); thus,
there is no “extent” to which the restriction on that power contemplated by the
Proposal would otherwise be permitted by state law. The “savings clause” would
do little more than acknowledge that the Proposal, if implemented, would be _
invalid under Delaware law. - :

‘The Staff has previously permitted exclusion of shareholder proposals under Rule 14a-
8(i)(2) requesting the adoption of a bylaw or charter provision that, if implemented, would
violate state law. See, e.g., Monsanto Company (November 7, 2008) (stockholder-proposed
bylaw amendment establishing oath of allegiance to United States Constitution would be an
“unreasonable” constraint on the director selectiori process and would thus violate Delaware
law); Raytheon Company (March 28, 2008) (a company’s adoption of cumulative voting must be
included in its charter and approved by stockholders, and a proposal that the board unilaterally
adopt cumulative voting without stockholder vote thus would violate Delaware law); Boeing Co.
(February 19, 2008) (proposal seeking unilateral board action eliminating restrictions on

SF\6851294
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stockholder actions by written consent violates Delaware law); and General Motors Corporation
(April 19, 2007) (proposed bylaw amendment requiring each company director to oversee,
evaluate and advise certain functional company groups violates Section 141(a) of the DGCL,
which provides that all directors have the same oversight duties unless otherwise provided in the
company’s cettificate of incorporation).

: Based on the foregoing, Safeway respectfully requests that the Staff concur that Safeway
may exclude the Propesal under Rule 14a-8(1)(2) because implementation of the Pmposal would

violate the DGCL.
B. Safeway lacks the power or authonty to implement the Proposal (Rule l4a-
 8(iN6)).

Rule 14a-8(i)6) provides that a company may omit a shareholder proposal if the
company would lack the power or authority to implement the proposal. Safeway lacks the power
and authority to implement the Proposal because, as discussed in Section A above, the Proposal
asks Safeway to take actions that would violate Delaware law. Neither the bylaws nor the
certificate of incorporation of Safeway may permissibly be amended to restrict the power of the
board of directors to call a-special meeting of shareholders. Accordingly, for substantially the
same reasons that the Proposal may be excluded under Rule 14a-8(i}(2), Safeway lacks the

power and aiithority to implement the Proposal.

“The Staff has, on sevetal occasions, granted relief under Rule 14a-8(i)(6) wheze the
oompany lacks the power to implement a proposal because the proposal seeks action contrary to
state law. See, e.g., Raytheon Company (March 28, 2008) (proposal regarding stockholder action
by written consent violates state law and the company thus lacks the power to implemeat);
Norihrop Grumman Corporation (March 10, 2008) (amendment of company’s governing
documents to eliminate restrictions on stockholders’ right to call a special meeting violates state

" law and the company thus lacks the power to implement); and Boeing Co. (February 19, 2008)
.. (proposal seeking unilateral board action eliminating restrictions on stockholder actions by
written consent violates Delaware law and the company thus lacks the power to implement).

Based on the foregoing, Safeway respectfully requests that the Staff concur that Safeway.
may exclude the Proposal under Rule 14a-8(i)(6) because Safeway lacks the power and/or

anthority to unplemem the Proposal.’ '
C. = The Proposal is unpenmssiblyvagueandmdeﬁmtesoastobemherently
misleading (Rule 14a-8(i)(3)).

Rule 14a-8(i)(3) permits exclusion of a shareholder proposal and supporting statement if
either is contrary to the Commission’s proxy rules. Rule 142-9 prohibits the making of false or -
misleading statements in proxy miaterials. The Staff has noted that a proposal may be excluded
where “the resolution contained in the proposal is so inherently vague or indefinite that neither
the stockholders voting on the proposal, nor the company in implementing the proposal (if
adopted), would be able to determine with any reasonable certainty exactly what actions or
measures the proposal requires.” Staﬁ‘legalBulletinNo 14B (September 15, 2004); see also

SP6851294
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Dyer v. SEC, 287 F.2d 773, 781 (8th Cir. 1961) (“[I]t appears to us that the proposal, as drafted
and submitted to the company, is so vague and indefinite as to make it impossible for either the
board of directors or the stockholdets at large to comprehend precisely what the proposal would
entail.”). Additionally, the Staff has concurred that a proposal may be excluded where “any
action ultimately taken by the [clompany upon implementation [of the proposal] could be
significantly different from the actions envisioned by the stockholders voting on the proposal.”
Fuqua Industries, Inc. (March 12, 1991), _ ’

- Itis not clear what actions or measures the Proposal requires because of the conflicting
nature of the two sentences of the Proposal. The bylaw or charter text requested in the first

sentence of the Proposal is inoomiswntwiththerequirememsofthetextmquestedmmesecgnd'

sentence of the Proposal and, accordingly, neither Safeway nor its shareholders may determine
with reasonable certainty what is required. The first sentence of the Proposal on its face includes
an “exclusion condition”—excluding hiolders of less than 10% of Safeway’s outstanding
common stock from having the ability to call a special meeting of shareholders. The second
sentence of the Proposal requires that there.not be any-“exception or exclusion conditions”
applying only to shareholders and not also to Safeway’s management and/or board of directors.
However, as discussed above, the “exclusion condition™ cannot be permissibly applied to the
board’s power to call a special meeting under the DGCL. The parenthetical in the second
sentence that, effectively, would allow any “exception ot exclusion conditions” required by any
state law to which Safeway is subject does not remedy the conflict between the two sentences
because the 10% stock ownership condition called for in the first sentence is not required by
Delaware state law. The supporting statement is also unhelpful in resolving this issue. Indeed,
as an indication of the confusing nature of the Proposal, companies that have received the-
Proposal this proxy season have expressed a wide range of conflicting interpretations of what the
Proposal would require. See, e.g., Burlington Northern Santa Fe Corp. (filed Dec. 5, 2008;
Home Depot, Inc. (filed Dec. 12, 2008); Verizon Communications Inc. (filed Dec. 15, 2008);
Halliburton Co. (filed Dec. 22, 2008); and Raytheon Co. (filed Dec. 23,2008). :

WhenswhminMﬂhcbmisténcyexis&wﬁﬁinaproposaLmeSmffhaswncmmdthét :

the proposal is rendered vague and indefinite and may be excluded under Rule 14a-8(i)(3). In
Verizon Communications Inc. (Feb. 21, 2008), the proposal included a specific requirement, in

the form of a maximum limit on the size of compensation awards, and a general requirement, in .

the form of a method for calculating the size of such compensation awards. The two
requirements were inconsistent with each other and the Staff permitted the exclusion of the
proposal as vague and indefinite. Similarly, in Boeing Co. (Feb. 18, 1998), the Staff permitted .
the exclusion of a proposal as vague and ambiguous because the specific limitations in the
proposal on the number and identity of directors serving multiple-year terms were inconsistent
with the process provided for shareholders to elect directors to mnitiple-year terms. In the
instant case, there is confusion inherent in the conflict caused by the Proposal’s specific
requirement that only shareholders holding 10% or more of Safeway’s stock have the ability to
call a special meeting and the general requirement that there be no “exception or exclusion
conditions” applying only to shareholders and not also to Safeway’s management and/or board
of directors. o ' .

SP68S1294
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The Proponent, quite possibly in an attempt to draft a proposal that could be submitted to
multiple companies without being tailored to the specific circumstances of each specific
company, included vague language that is confusing, can be interpreted in several different ways

. and leaves unclear what the Proposal requires. Where actions taken by a company to impiement
a proposal could differ significantly from the actions envisioned by shareholders voting on the
proposal, the proposal is false and misleading and, may be excluded under Rule 14a-8(i)(3). See, -
e.g.,.Safeway inc. (February 14, 2007) (allowing exclusion of proposal seeking a stockholder
advisory vote on executive compensation as described in the board’s compensation committee
report, where vote would not have the desired effect of influencing pay practices); Sara Lee
Corp. (September 11, 2006) (same). Because the Proposal is vague and indefinite, any action
taken by Safeway upon implementation could be significantly different from the actions
envisioned by the shareholders voting on the Proposal. Safeway believes that the Proposal is,
tlms, impermissibly misleadmg and may be excluded under Rule 142-8(i)(3).

Based on the foregomg, ‘Safeway respectfully requests that the Staff eoncur that Safeway
may exclude the Proposal under Rule 14a-8(i)(3) because the Proposal is impermissibly vague
and indefinite 50 as to be inherently misleading. '

* £ x %

For the foregoing reasons, Safeway believes it may properly exclude the Proposal from'
the 2009 Proxy Materials under Rule 14a-8. Accordingly, Safeway respectfully requests that the
Staff not recommend any enforcement action if Safeway omits the Proposal from its 2009 Proxy -
Materials. If the Staff does not concur with Safeway’s position, we would appreciate an .
opportunity to confer with the Staffconcemmg this matter prior to the issuance of a Rule 14a-8

response. :
- If you have any quunons or need any further information, please call the underslgned at
(415) 395-8087. , .
Very truly yours,
WL//M
Kimberly L. Wilkinson
of LATHAM & WATKINS LLP

cc: Mr. Nick Rossi
Mr, John Chevedden
Mr. Robert Gordon, Esq.
Ms. Laura Donald, Esq.

SPG851294
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----- Original Message -----

From: olmsted- gISMA & OMB Memorandum M-07-16 ***
To: Bob Gordon (PLE Legal)

Cc: Willie Bogan <w111:.e.bogan03a.feway com>
Sent: Wed Nov 05 00:27:30 2008

Subject: Rule 14a-8 Proposal (SWY) SPM

Please see the attachment.
Sincerely,
John Chevedden

R e,
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- *** FISMA & OMB Memorandum M-07-16 ***

" Mr. Steven A. Burd
Chairman .

" Safeway Inc. (SWY)
5918 Stoneridge Mall Rd
Pleasanton CA 94588

Rule l4a-8Proposal
Dear Mr. Burd, ’

This Rule 14e-8 proposal is respectfully submitted in support of the long-term performance of
our company. This proposal is for the next annual shareholder meeting. Rule 14a-8
mqlﬁremmarqwmbe'mdimludmgthccmﬁmusomhipofthomﬁmﬂmck
value until after the date of the respective shareholder meeting and the presentation of this
proposal at the annual meeting. This submitted format, with the shareholder-supplied emphasis,
is intended to be used for definitive proxy publication. This is the proxy for John Chevedden
mﬂmhisdedgnchbaqtmmybehdfregmdim&is%lmmposdforﬂnfmhoom -
shareholder meeting before, during and after the forthcoming shareholder mesting, Please direct
all future communications to John Cheveddam & OME Memorandum M-at:16 *

** FISMA & OMB Memorandum M-07-16 *** . ammnmc)nom
to facilitate prompt comnminications and in order that it will be verifiable that icati
Yomconsidaaﬁmmdﬂwconsiduaﬁméfﬂwﬂmdofbimcmisappedmdhmpponof
the long-term performance of our company. Please acknowledge receipt of this proposal
promptly by email, .

- Sincerely,

.ﬁé&.@a_ /0/6/05/

oc: RobertGordon<Robert.Gordon@safewayeom>
Secretary . .

ecretary
PH: 925 467-3000
FX: 925 467-3321 ) : .
Willie C. <willie.bogan@safeway.com>
Senior Cotmnsel E
(925) 467-3912 Direct Dial

(925) 467-3214 Fax
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[SWY: Rule 14a-8 Proposal, November 4, 2008]
: 3 - Special Shareowner Meetings

RESOLVED, Shareowncrsaskowboardbtahdmstcpanemywammdourbylawsmd
eachappmpﬁmgovemmgdowmanwglwholdusoflo%ofommmngcommmmk
(orﬂ:clowutpacemagealbwedbthaboww%)ﬂnpmtomﬂspeaalshueom
meetings. This includes that such bylaw and/or charter text will not have any exception or
exclusion conditions (to the fullest extent permitted by state law) that apply only to shareowners
butnottommgementmd/orﬂleboard.

Shun-tofNickRoui
SpwmmseﬁngsmowshmwwnmmmonmpommmhsMgmwdkwm
that can arise between annual meetings. If shareowners camnot call special meetings,
management may become insulated and investor returns may suffer. Shiareowners should have
thcabiMymcaﬂaspeualmeeﬁngwhmammensmfﬁmmlympommwm«upmmpt
consideration.

Fadnlkyandeguatdmpporﬁadulmeholdu-ngtntocauaspemlmuﬁng. Govemance
ratings services, including The Corporate Library and Governance Metrics International, took
special meeting rights into consideration when assigning company ratings. @~ -

msmpmdmemmsﬁwmmaﬂnfolhmmpm(hudeyumd
no votes):

Occidental Petroleum (OXY) 66% Emil Rossi (Sponsor)
FirstBnergy Corp. (FE) 67% Chris Rossi
Marathon Oil (MRO) 6% Nick Rossi

ThemcnmofﬂﬁsSpecialShmwnuMeeungspropmﬂsboﬂddsobeemdmdinthe
context of the need for further improvements in our company’s corporate governance and in
mdlvidnaldmcbrperfonnm Inmsmﬁwnggwmmeandperformmcemwm

- "Very High Concein" in executive pay
SwveuBmdwasawnrdedlMopuousmzow Thelrgemofﬂnuoptionsmsed
commsoverthehnkbetwemmmvepayandwmpmpafomeegiventhatmn
increases in our stock (whwhcmbeeomp!mlyuntehudmmmmmtpeaformce)
mmﬂtmlugeﬂnanualgainsform Burd
-OmmsmudmainxwuatglmblythmHamunSOOammmdshareholdm
Tlneedirectomhadlsmzzyemduemwmm(indepMoomm)mdalsohdd4
seats on our key board committees:

Steven Burd

Paul Hazen — our Lead Director

Robert MacDonnell
* We had no shareholder right to:
- Cumulative voting, -

Call a special meeting. -

AnmdependcntBoatdChaman.
~0md1reetomalsomvedon5boatdsmed“D”byﬂwCorporaubemry'

Steven Burd Kohl's (KSS)



Paul Hazen KKR Financial Holdings (KFN)

Mohan Gyani Keynote Systems (KEYN) —also owns zero Safeway stock.

Frank Herringer Charles Schwab (SCHW)

Raymond Viault VF Corp. (VFC)
-Yetﬁveofmndkectorssuvedmmoﬂmsig:ﬁﬁcmteorpombouds-kpuime
concern. .

' Theaboveeonwnsshowstlwm:sneedformprovmt. Pleaseencotmgemxrboardto

mpondposmvelytothnspmposal
Special Shareowner Meetings -

" Yeson3

Notes:
N‘* Rosm “* EISMA & OMB Memorandum M-07-16 ™ m ﬂﬁsm

Thcabowfomuumqumdforpubhm«nmthomm-emm»-angaeMonof
text, including beginning and concluding text, unless prior agreement is reached. . Itis
respectfully requested that this proposal be proofread before it is published in the definitive
mmmmmmmofmmmdmmnmmpﬁmdmmmmamm&
Pleaseadvnsexfthnexsanytypogmphicalqu«non.

Hmmmmuﬁeofthcmpoulupmofﬁcmgummthﬁmofﬂmmposa! Inthe
mtaestofclamyandtoavoidomﬁmonﬂ:euﬂeofthxsandenohoﬂmhaﬂotitammroqnestedm

be consistent throughout all the proxy materials.

mwmmmmasdnamomlmwwwﬂ”muhgdmm
chronologi in which proposals are submitted. requested designation »
hxghummberallomformﬁuﬁonofandmomtobelwmz

%mgosﬂubehwedwmfomvmhMLegﬂBmeﬂnNo 14B (CF),Sepember 15,
including: .
Aeemdmgly,gomgforwud.webeﬁweﬂmmwaﬂdmtbeappmpﬁmforcompmium -
exclude supporﬂngmnthngmgemd/ormmeptoposalmreliance on rule l4o.-8(i)(3)m

the following circumstances:

* the company objects tq factual assertions because they are not supported;
-mewmpmyobjemmwmmmewmmvﬁbemmdeadm&may
be disputed or countered; -
-dxemmpmyotumwﬁoumlmbmmﬂwsemmaybempmedby
meholdmmammﬂmmmﬁvcubletothecompmy its directaors, or its officers; -

or
-umowmmwmmwumwmmm
pmpomm«am&rcmdmbmmewmmidenﬁﬂedwxﬁuuyum

See also: SmMimsystems, Inc. (July 21, 2005).
StockmﬂbeWmﬁlaﬁerﬂwmmlmeehngmdthepmpoﬂwﬂlbemesmdathcmnl

_meeting, Pleasewlmovwledgethxspmpoaalprompﬂy

e S - oA e et e Cos el vt &t S TARbet e o —e———
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From: Marcy Schmidt

Sent: Monday, November 10, 2008 11:31 AM

To: olmsted

Ce: Kimberly L. Wilkinson (kim.wilkinson@lw.com); Laura Donaid

" Subject: Stockholder Proposal”

Hello Mr. Chevedden,

Per Laura Donaid's request | am sending you the folowing attachment, “Stockholder ProposaL.” If you have any
further questions, please contact Laura Donald at (925) 469-7536. :

Thank you! -

Marcy Schmidt -

 Administrative Assistant

Safeway Inc. Division
5918 Stoneridge Mall Road
Pleasanton, CA 94588-3229 .

Nostice, e mismitum contamed s this message i iendod anly Fi dhe personal and cunfisential use of the recipienttas iaed above, 1 the ieader of this
vt 18 000 Ehe intendicd ASCIPIENE 5 8 ugunst reepomsidle Jw detivering it o the infeaded reciprent, you s nodificd that you hin e reecived dis decument
s otror s tast Ay 168 W dissennemtion, At Ren oF Supving of this messuge 8 ey profubited. I vou Rive recaved this commuwicatios @ crmr,
eine notify ws imimadiicl by telephonc. and contidentsatly dewieny the cnguinl awssage  Thank you.



. - .. SAFEWAYQ).

November 10, 2008

BY CERTIFIED MAIL
Mr. Nick Rossi
*** FISMA & OMB8 Memorandum M-07-16 ***

BYEMAIL
Mr. John Chevedden

*** FISMA & OMB Memorandum M-07-16 ***

Re: . Stockholder Propossl
Deaer Romaner Chevedden:

We reoewed Mr. Rossi’s letter submitting a proposal for eonsxderatxon at Safeway Inc.’s
2009 Annual Meeting of Stockholders. Mr. Rossi’s letter indicates that Rule 14a-8 requirements
are intended to be met, including the continvous ownership of the required stock value until after
the date of the applicable stockholder meeting. Mr. Rossi’s name does not appear in the. - :
Company's records as a stockholder, and we have not received fromi either of you the appropriate
venﬁcatlonofownershnpofSafewath shares. As such, your.proposal does not meet the
requirements of Rule l4a—8(b) of the Securities Exchange Actof 1934 as. amended. ~

Under Rule 14a-8(b), at the time you submit your pmposal you must prove your
ehgibxhty to the Company by submitting:

o either:

. awnttenstatementftomthe “record” holder of the securities (usually a broker or
bank) verifying that, at the time you submitted the proposal, you continuously
held at least $2,000 in market value, or 1%, of the Company’s securities entitled

, tobevowdonthepmposalatthemeetmg,foratleastoneyearbythedateyou
" submitted the proposal; or

¢ acopy of a filed Schedule 13D, Schedule 13G, Form 3, Form 4, Form S, or
amendments to those documents or updated forins, reflecting your ownership of
shares as of or before the date on which the one-year eligibility period begins and

_ your written statement that you continuously held the required nmnber of shares
fortheone-yearpmodasofdiedateofﬂwstawment,and

nc
5918 Stonericige Mali Road
Pleasanton, CA 94568-3220



‘*  your wnttenstamnentthatyou mtendtoconunucholdmgﬂxeshmdnoughdmdateof
the Company’s annual or special meeting.
Inorderforjourproposaltobepmperlysub;nitted,youmnstprovideuswiththeproper

written evidence that you meet the share ownership and holding requirements of Rule 14a-8(b).

To comply with Rule 14a-8(f), you must transmit your response to this notice. of a procedural
defect within 14 calendar days of receiving this notice. For your infonmnon, we have attached a

copy.of Rule 14a-8 regarding stockholder proposals.

Very truly yours,

e G . derosel

Laura A. Donald

cc:  Kimberly L. Wilkinson (Latham & Watkins)

Enclosure

wmmmmmmmwwmmmwuw - Special Stockholder Meetings\Nick Rossi
fetter.doc



----- Original Message-----
. From: olmsted ~ "™ FISMA & OMB Memorandum M-07-16 ***
Sent: Monday, November 10, 2008 12:54 PM
To: Laura Donald .
Cc: Marcy Schmidt '
Subject: Rule l4a-8 Broker Letter (SWY) SPM

P00 oottt o e 400wt v e $ oo 08 it sae s

Dear Ms. Donald,
Attached is the broker letter requested Please advise within one business day whether

there is any further rule 1l4a-8 requirement.
Sincerely,
John Chevedden
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MorganStanley
Post* Fax Noto: 7671 [0

November 5, 2008
Nink Rnaat _ "l as g, Oon (4 Db~ Lhevedlen
** FISMA & OMB Memorandum M-07-16 *** r— ' J
: ”1;&& & OMB Memorandum M-§7-16 ***
Fe -4~ Sasy [Pt

Yor Niok Rosel o

_ 1.8% shares Hubbell Inc A
%‘""" Gonerat Motors .
1.000-Baicer Hughes m?d Gors. Qournal out

-

800 shares. 3\ Company (spik $-26-2003)

5600 shares Tarra Nitrogen Co LP Com Unit
1,0203-;&&0;09!0@”&. 3“2%*1-200&%1.500%9@5-24—20051&2

1
mmmmnmwummga.mﬁmm




G v i e mesimme e, o et e

' m&mmm.mntmwmmm
mmm.mmbymmh. Pow owns 347 Iberdrola SA Spon ADR

1,000 sheres Unllever PLC (New) ADS, 5:24-2008 & for § spit
7&3ﬁu:'w0&.wwm 1Ansmmb' efiminating position
G . was pu oash,
1.054Mo850mmmmkr&1

mmmmlm Spun off from Kimberly Clark 11-30-2004

g
]
g
§

DEOANG

VR ALY \__ ! - RAK NI L PPL »

104 wm Bond 8.80% due 8.1-2006, soid 8-10-2004, efiminated this holding
uooommmmmca,m Brisiol Mysrs Squibb Co. was purchased on
' zmsm"m"m'“"m'mmmmmmmm
Squibh Co'soid 811907, now owns 2,000 shares of Bristol Myers Sauibh Og.

m@mnguem andior purchases as noted were meds:

. ASgONNVADR -
R e

Rainvested Dividends 9-23-2005: 29 shares

mwom«m-m:mm

Mmomg_—:m:.z;.sm

Reinvested Dividends 5.23.2008: 48 shares

-Now owns 1,656 shares ' -
800 shares of Merck & Co. purchased 10-5-2004 :
mmm 'Pbummmwmhaudiod-m aad 500 shares purchased 3-8-

1.ooq:u&uoypegysm.~mngcg)cmamm1z-1o-zooq;Nowomumna

! Class -
*-aoomsmwmo«n.mm1m -
%mﬂsacmum" ms’&lnmammmm-zm.mmsoom
purchasad on 4-21.2008 ' '
. -Now owns 1,000 shares

AN quanitties continue o be heid in Nick's Socounit ae of the dake of this letter,

Piak A ChouiTre

Mark S Christensan
Financial Advisor

mmmmmmmmswamwmua,mam
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ICHARDS
AYTON&
FINGER

Jarary 6, 2009

- Safewayle. -
5918 Stoneridge Mall Road
Pleasanton, California 94588

Wehnve'acted as special Delawam counsel to Safeway Inc, a DelM,

corposation (the "Company”), in connection with a proposal (the "Proposal”) submitted by Nick
~ Roesi_ (the "Proponent") that the Proponent intends to present at the Company's 2009 sunual
meeting of stockholders (the "Annual Moeting”). In this connection, you have requested our

opimion as-to certain matters under the General Corporation Law of the State of Delaware (the

“General Carporation Law*). :
' Forﬂ:epmposoofmduingoiuoﬁpim.aéexprmedhmin,wehﬁcbean
farnished and have reviewed the foliowing documents: '

' @  the Restated Certificate of Incorparation of the Company, as filed with the

Secretary of State of the State of Delaware (the "Secretary of State") on February 23, 1990, as .

mqndodbymn'CuﬁﬂqamdAmMuﬁledwﬁhﬂwSeaMyofsmonMuyM,1996,
the Cettificate of Ownership and Merger as filed with the Secrctary of State on November 1,
1996, the Certificate of Amendment as filed with the Secretary of State on May 12, 1998, the
Certificate of Ownership and Merger as filed with the Secrefary of State on July 1, 1998, the
Cetﬁﬁma_ofAmmdmentasﬁledwittheaMomeonJml‘7,2004,ﬂleC¢tiﬁcateof
Merger as filed with the Secretary of State on March 18, 2008 and the Cextificate of Ownership
and Merger as filed with the Secretary of Stats on March 18, 2008 (collectively, the “Certificate
of Incorporation™); ’ .
(i) the Amended and Restated By-laws of the Company (the "Bylaws"); and

(iii) . the Proposal and the supporting statement thereto.

TRy
_ One Rodney Square # 920 North King Street % Wilmington, DE 19801 » Phooe: 302-651-7700 ® Pax: 302-651-7701
www.rlf.com -
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With respect to the foregoing documents, we have-assumed: (a) the genuineness
of all signatures, and the incumbency, authority, legal right and power and legal capacity under
all applicable laws and regulations, of each of the officers and other persons and entities signing
or whoose signatures appear upon each of said documents as or on behalf of the parties thereto;
(b)mecmformtytombamcmgmﬂaofandowmmtsmbmmedmusascahﬁed,
conformed, photostatic, electronic or other copies; and (c) that the foregoing documents, in the
-forms submitted to us for our review, have not been and will not be altered or amended in any
respect material to our opinion as expressed herein. For the purpose of rendering oyr opinion as
mmmedhammwehavanotmewodmydommﬂoﬂmﬂ:mﬂwdommmforﬂxabm
and, except as set forth in this opinion, we assume there oxists no provision of any such other
docnmentthntbemupononsmmstentwnhomoplmonasexpmwdhum We have
conducted no independent factual investigation of our own, but rather have relied solely upon the
foregoing documents, the statements and information set forth therein, and the additional matters
m&dorassumedherem,ﬂlofwhchweassmnembewe,wmpl«emdaecmatehau‘

material respects. .
. | .
. The Proposal reads as follows:

RBSOLVED Shareownetsaskontboudmmkcthcsteps

necessary to amend our bylaws and each appropriste ‘governing
document to give holders of 10% of our outstanding common stock

(or the lowest percentage allowed by law above 10%) the power to

cdll special shareowner meetings. This includes that such bylaw

and/or charter text will not have any exception or exclusion

conditions (to the fullest extent permitted by state law) that apply

onlytoshreownersbutnottommmentand/orthebond.

Discnssion

You have asked our opinion as to whether implementation of the Proposal would
violataDelawatelaw For the reasons set forth below, mouropxmon,implemenmuonofthe
PmposalbytthompanywouldwolateﬂwGeneralCoupomﬂonLaw

' Theﬁmtsmﬁmeeofﬂ:erposalrequeststhatﬁeBoﬁofDmofﬂle'
_Company(ﬂle “Board") "take the steps necessary” to amend the Bylaws and/or Certificate of
. hmrporaummpmvidomeholdasofw%ofthcc«npmﬁoummgwmmonmkmﬂl

the power to call special meetings of stockholders. The second sentence of the Proposal provides
that any axoepuonormlmmcmdlhom"applymgtothestockhnldax'powumauaspemd
moeting must also be applied to the Company's “management” and/or the Board. One "exception
or exclusion condition” imposedonﬂwstockholden’pow«mcaﬂspemlmeaingsunderthe
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Proposal is their holding 10% or more of the Company's outstanding common stock. As applied
to the Board pursuant to the language of the Proposal, this condition would require the directors
to hold at least 10% of the Company's outstanding common stock to call a special meeting of
stockholders. For purposes of this opinion, we have assumed that the Proposal would be read to
have this effect. Notably, the Proposal does not seek to impose a process-oriented limitation on
. the Board's power to call special meetings (o.g., requiring unanimous Board approval to call

specialmeetmgs),bminsteadpummmprwludethemmdﬁomcaﬂﬁlgspecid meetings
unless the directors have satisfied an external condition—namely, their ownership of 10% of the
_Company's stock—{hat is unrclated to the process through which the Board makes decisions. As
a result of this restriction, for the reasons set forth below, in our opinion, the Proposal, if
implemented, would violate the General Corporation Law. :

Section 211(d) of the General Corporation Law governs the calling of special
. meétings of stockholders. That subsection provides: "Special meetings- of the stockholders may
. be called by the board of directors or by such person or persons as may be authorized by the
certificate of incorporation or by the bylaws.” 8 Del. C. § 211(d). Thus, Section 21 1(d) vests the
board of directors with the power to call special meetings, and it gives the corporation the
authority, through its certificate of incorporation or bylaws, to give to other parties as well the
right to call special .meetings. In considering whether implementation of the Proposal would
- violate Delaware law, the relevant question is whether a provision conditioning the Board's
power fo call special meetings on the directors' ownership of at least 10% of the cutstanding
 common stock would be valid if included in'the Certificate of Incorporation or Bylaws. In our
opinion, such a provision, whether included in the Certificate of Incorporation or Bylaws, would

_ beinvalid. ' ' i :
. A, The Provision Contemplated by thie Proposal May Not Be Validly Included

" in the Certificate of Incorporation. . ,

Because the Proposal seeks to modify‘or elimmate.a- “core” power of the Board,

'ﬂzerposalmaynotbeimplqmenwdﬂmughﬂ:eCaﬁﬁﬁateoflnmrporaﬁon. Section

102(b)(1) of the General Corporation Law provides that a cettificate of incorporation may
comam‘ - : B i ) .' N

vAnyprovisionforthemanaganentofﬂ:ebusinessmdfertbz
conductoftheaﬁ’airsofthegmpomﬁon,mdanypmvision
creatinig, defining, lmiting and’ regulating the powers of the
corporation, the directors, and the stockholders; or any class of the -
stockholders . . . ; if such provisions are not contrary to the laws of

- 8 Dek. C. § 102(b)(1) (emphasis added). Thus, a corporation’s ability to curtail the directors'
- powers through the certificate of incotporation is not without limitation. Any provision adopted
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pursuant o Section 102(b)(1) that is otherwise conirary to Delaware law would be invalid.  See
‘Lions Gate Enim't Corp. v. Image Entm't Inc 2006 WL 1668051, at *7 (Del. Ch. June S, 2006)
footnote omitted) (noting that a charter provision ssurportfing] to give the Image board the
power to amend the charter unilateraily without a shareholder vote” after the corporation had
received payment for its stock "contravenes Delaware law [ie., Section 242 of the General

ion Law] and is invalid."). In i ] 93 A.2d 107, 118
(Del. 1952),ﬂzeCounfmmdtbatacharterpmvisionis"conmtoﬂwhwsof[Delaware]" if it
transgresses "astammryenacunmtorapublicpolicyseuledbymeqommonlaworimplicitin
the General Corporation Law itself" -

ew’s Theatres, Inc, v. ercial Credit Co., 243 A.2d 78, 81
(Del. Ch. 1968), adopted this view, noting that "a charter provigion which seeks to waive a
statutory right or requirement is pnenforceable.” More recently, the Court in Jones Apparel

V. 883-A.2d 837 (Del. Ch. 2004), suggested that certuin statutory
rights involving "core” diréctor duties may not be modified or eliminated through the certificate
of incorporation. The Jones Apparel Court obsarved:

[Sections] 242(b)(1) and 251 do mot contain the magic words

["unless otherwise provided. in the certificate of incorporation"}

and they deal respectively with the fundamental subjects of

caﬁﬁcateammdm_msandmergm._Capacerﬁﬁcmpmvision

divest a board of its statutory power to approve a merger? Or to

approve a certificate of amendment? Without answering thosc

questions, I think it fair to say that those questions inarguably

involve far more setious. intrusions on core director duties than

does [the record date-provision at issite], I also think that the use

by our judiciary of a more context- and statute-specific approach to

police "horribles" is preferable to a sweeping-rule that denudes §

102(bX1) of its utility and thereby greatly restricts the room
Id. at 852. Wbﬂeﬂ!eCourtinm_AMrengpizedthatcatainpmvisions for the regulation
‘of the internal affhirs ofﬂlscoxporaﬁonmaybémadesnbjecttomodiﬁcaﬁonoreﬁminaﬁon
through the private ordering of the ¢certificate of incorporation and bylaws, it indicated
that other powers vested in the board—particularly those toiching upon the directors’ discharge
of their fiduciary duties—are so fundamental to the proper functioning of the corparation that
mwcmmtbemmodiﬁedoreﬁnﬁnated. |

lhes&ucmmoﬁaﬁlegislaﬁvehismrysunounding,Secﬁonm(d)conﬁmﬂmi
the board's statutory power to call special mectings, without substantive limitation or restriction,
is a "core” power reserved to the board. Consequently, any provision of the certificate of
incérpomﬁonpmpmﬁngtoinﬁingeuponﬁxatﬂmdammmlww«(ommmmordimry
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process-oriented limitation)' would be invalid. As noted above, Section 211(d) provides that
. "[s]pecial meetings of the stpckholders maybe called by the board of directors or by such person

~ 211(d). Section 211(d). was adopted in 1967 as part of the wholesale revision of the General
“Corporation Law., In the review of Delaware's corporatelawpreparedfortheooxmnitteeusked
with submitting the revisions, it was noted, in respect of then-proposed Section 211(d), "[m]any
states speuifyingrmterorlessdetaﬂwho'maycauspecialsmldmld«meeﬁngs,“ and it was
"suggested. that the common understanding be codified. by providing that special meetings may
be called by the board of directors or by any other person authorized by the by-laws or the
‘certificate of incotporation." Emest L. Folk, ITl, Re riew of the Delaware oration Law ft
the Delaware Corporation Law Revision Sommittee, at 112 (1968). It was fusther ted that "it
is unnec (and for Delaware, undesirable) to vest named officers, or specified percentages
of shareholders (usually 10%), with statutory, as distinguished from by-law, authority to call
special meetings..." 1d, The language of the statute, along with the gloss provided by the
legislative history, clearly suggests that the power to call special meetings i8 vested by statute in
the board, withmnlimimion.andthatoﬁmrparﬁesmaybegrmd suchpowerthronghﬂne
certificate of incotporation and bylaws, While the certificate of incorporation and/or bylaws may
: expandﬂxe.mumrydcfmltwi!hregardtothecalﬁngofppeqialmwﬁngs(i,_e'_._.parﬁesinaddiﬁon
.w'theboa;dofdirectommaybeaumoﬁzedwcdl'speciﬂmeaﬁngsxﬁzewﬁﬁcmof
incorporation and/or bylaws may not limit the express power of the board of directors to call
special meetings, except through ordinary process-oriented limitations. . ,

That theboardofaiteotom‘powerto call spedal.meﬂidgsmustremainunfettmd

(other than through ordinary process-oriented limitations)® is consistent with the. 1_nost_

ﬁduciatydutyﬁomanagemebusinessandaﬁ‘aimofme-éorpomﬁon. That duty may require the
boatdofdirectotstocallaspecialmeeﬁngatuﬁyﬁme(reg'atdlmofthedirectors'ownetshipof
the cotporation’s then-outstanding stock)mpr_esentasigniﬁcmtmamrto & vote of the
stockholders. hxdee@theDehwuecowtshaveindicatedmatthecalﬁngofspecialmeeﬁngsis
omoftheprincipalactsfallingwithinﬂwboard'sdutytbmanageﬂxebnsinessandaﬁ’airsofﬂw
corporation. See Campbell v. Loew's, Inc., 134 A2d 852, 856 (Del. Ch. 1957) (upholding a
bylaw granting the corporation's president (in addition to the board) the power to call special
meetingsandnotingthatﬂxegrmtofsuchpowerdid“mt'inmingeuponﬂwstaunoryrightand
dutyofﬁxeboardtomanagethchusiness-ofthe corporation”). "[The fiduciary duty of a

ahatedu'ringﬂxoseﬁmeswhenthedireotdrsfaﬂtbmeetaspeciﬁedswekéownersbipthteshdld. '
‘AstthelawareSupmneOourthasstated,'-'[a]eardinalpreeeptofﬁ:eGeneralCorpbraﬁonLaw
of the State of Delaware is that directors, rather than shareholders, manage the business and

! Fotadiwussimofprm&oﬁaﬂedlﬁnﬁaﬁon&seeg_ﬁg,mSmdsummdingm
2 gee infra, n. 5 and surrounding text. '
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affairs of the corpor@ﬁon." Aronson 'v. Lewis, 473 A.2d 805, 811 (Del. 1984). See also

‘ ktarp ] Tnc. v. Shapiro, 721 A.2d 1281, 1291 (Del. 1998). The provision

contemplated by the Proposal, if included in the Cetificate of  Incorporation, would
impermissibly infringe upon the Board's fiduciary duty-to manage the business and affairs of the
Company and would therefore be invalid under the General Corporation Law.

B.  The Provision Contemplated by the Proposal May Not Be Validly Inclnded

As with the charter provision contemplated by the Proposal, the bylaw provision
contemplated thereby would imipermissibly inftinge upon the Board's power under Section
211(d) of the General Corporation Law to call special meetings. In that respect, such provision
would violate the General Corporation Law and could not be validly implemented through the -
Bylaws. See 8 Del C. § 109(b) ("The bylaws may contain any provision, not inconsistent with
Morwiththccerﬁﬁcateofinoorpora&on,ralaﬁngto_ﬂne'busine& of the corporation, the
condict of its affairs, and its rights or powers or the rights or powers of its stockholders,
‘directors, officets or employees.”) (emphasis added). )

) Moreoves, the Proposal could not be implemented through the Bylaws since it -
would restrict the Board's power to call special mestings ‘(other than through an ordinary
- process-otiented bylaw)’ as part of its power and duty to manage the business and affairs of the
Company. Under Section 141(a) of the General Corporation Law, the directors of & Delaware
corporationarevestedwith&epowqrandm&oﬁtyto.mmgeﬂmbusiness and affairs of the
corporation. Section 141(a) provides, in relevant part, as follows: .

 The business and affsis of every corporation organized under this

Ouickium Lesign

chapter shall be mana; byor'underﬂlédirecﬁonofaboatdof
directors, except as - 'i}‘nv nrovided in thig cha
its certific i ion.

8 Del. C. § 141(a) (emphasis added). Section 141(a) expressly provides that if there is to be any
deviation from thie general mandate that the board of directors manage the business and affairs of
the corporation, suchdeviaﬁonmustbeprovidedinthe(ienm’alcorporaﬁonhworﬁxe
certificate of incorporation. Id.; see, e.g., Lehrman v. Cohen, 222 A.2d 800, 808 (Del. 1966).
The Cetificate of Incorporation does not (and, as explained above, could not) provide for any
substantive limitations on the Board's power to call special meetings, and, unlike other
provisions of the General Corporation Law that allow the Board's statutory authority to be

3 See infra, n. 5 and surrounding text.
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modxﬁed through the bylaws,* Section 211(d) does not provide that the board's power to call
special meetings may be modified through the bylaws. See 8 Del. C. § 211(d). Moreover, the
phrase“exceptasothawmeprov:dedmtlnschapter"setfozﬁinSecﬁonl4l(a)doesnotmclude

bylaws adopted pursuant to Section 109(b) of the General Corporauon Law that oould disable the -

board entirely from exercising its statutory power. In CA, I 1§
Plan, 953 A.2d 227, 234-35 (Del. 2008),theConrt,whma1temphngtodetemune"ﬂ1escopeof
shareholder action that Section 109(b) pemnts yet does not improperly intrude upon the’
directors’ power. to manage [the] corporation's business and affairs under Section 141(a),"

indicated that while reasonable bylaws governing the board’s decision-making process are . |

generally valid, those purpomng to dwut the board entirely of its substantive decision-making
power and authority are not.

TheComt'sobservanonsm_C_Aareconsmtentwnhthe longhnsofDelaware
cases lughhghrmg the distinction implicit in Section 141(a) of the General Corporation Law
between the role of stockholders and the role of the board of directors. As the Delaware
Supreme(;'ourthasstated,"[a]cardmalpmeptoftheGenaalCorpomﬁonIawofthaSﬁateof
Delaware is that directors, rather than sharcholders, manage the business and affairs of the
corporation." Aronson, 473 A.2d at 811. See also McMullin v. Bezan, 765 A.2d 910, 916 (Del.
2000) ("One of the fundamental principles of the Delaware General Corporation Law statute is
thatthebusmessaﬁ'axtsofacmporaﬁonatemanagedbyorunderthednecﬂonof:tsboardof
directors.”) (citing 8 Del. C. § 141(a)); Quickturn, 721 A.2d at 1291 ("One of the most basic
tenetsofDelawm’ecorporatelawuﬂxattheboardofd:mctorshasthenlumateresponsibihtytbr
managing the business andaﬁ'aimof a corporation.”) (footnote omitted). The rationale for these
statements is as follows:

Stockholders are the equitable owners of the oorporatiohs assets.
However, the corporation is the legal owner of its property and the -
sbcﬁoldersdonothavemyspemﬁcmterestmtheassetsofthe

: * Por example, Section-141(f) anthorizes the board to act by unanimous written consent
" "[u]nless otherwise restncted by the certificate of incorporation or bylaws.* See 8 __g §

141(9).

% The Court stated: *I is well-established Delaware law that a proper fnction of bylaws
1snottomandatehowﬂleboardshmxlddeclde specific substantive business decisions, but rather,
to define the process and pracedures by which. those decisions are made. . . . Examples of the

process-oriented nature of bylaws are found in both ﬂteDGCLmdihe case law. For

procedural,
~ example, 8 Del, C. §l4l(b)authouzesbylawsthatﬁxﬂ1emunbetofdmectotsonﬂwboard,ﬂm ,

number of directors required for a quorum (with cextain limitations), and the votemqmements
for board action, 8 Del. C. § 141(f) authorizes bylaws that preclude board action without a
meeting." CA, 953 A.2d at 234-35 (footnotes omitted).
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corporation. Instead, they have the right to share in the profits of
the company ‘and in the distribution of its assets on liquidation.
Consistent with this division of intezests, the ditectors rather than
the stockholders manage the business and affairs of the corporation
and the directors, in carrying out their duties, act as fiduciaies for
the company and its stockholders.

& Co. v. Marior Hi Corp., C.A. Nos. 6827, 6831, slip op. at 9 (Del. Ch. Nov. 21,
1985) (citations omitted); see also Paramount Commc'ns Inc, v. Time Inc., 1989 WL 79880, at -

*30 (Del. Ch. July 14, 1989), affd, 571 A2d 1140 (Del. 1989) (“The corporation law does not -

opetateonthethmrythatdimtom,haﬁemisingmeirpow«smmmgetheﬁm,ateobligated
to follow the wishes of a majority of shares.”).’ Because the bylaw contemplated by the
Proposal would go well beyond governing the process through which the Board determines
whether to call special meetings —in fact, it would potentially have the effect of disabling the
Board from exercising its statutorily-granted power to call special meetings — such bylaw would
be invalid under the General Corporation Law. '

In addition, the Proposal could not be implemented through the Bylaws, since the
provision contemplated thereby would be inconsistent with the Certificate of Incorporation.
Consistent with Section 211(d) of the General Corporation Law, Article VI of the Certificate of

: mﬁmexpresslypm’videsﬂwBomdwimmemfeumdpowamcaHspecialmeeﬁngsof

stockholders.” If the bylaw contemplated by the Proposal were adopted, it would condition the
~ Board's power fo call special meetings on the directors’ ownership of 10% of the Company's .

outstanding common stock. In that respect, such bylaw would conflict with Article VIII of the

: Cerﬁﬁcabofmcomomﬁon,whichanowsformmchms&icﬁomorﬁnﬁhﬁommthemad's

power to call special mestings. As a result, such bylaw would be invalid under the General

¢ But see UniSuper Ltd. v. News Corp., 2005 WL 3529317 (Del. Ch. Dec. 20, 2005). In
that case, the Court held that a board of directors could agree, by adopting a board policy and
promising not to subsequently revoke thé policy, to submit the final decision whether to adopta
stockholder rights plan to & vote of fhe corporation's stockholders. The board's voluntary
agreemmtmwmauaﬂyﬁmitiudiscmﬁmhlmiMWM,kdisﬁngukhable&omﬂ;e
_instant case. Thebylawcoﬂemplateglbythe?mposaLifadoptedbyﬂwstocktmldmand :
implemented, would potentially result in stockholders divesting the Board of its statutory power .
- tocall ial meetings. '
Article VIII of the Certificate of Incorporation provides: "Special meetings of the
stockholders of the [Company] for any purpose or purposes may be called at any time by the
Board of Directors. .. ." . . ~
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Under Delaware law. a bylaw may not conflict with a pmvmon of the certificate
of mcorporahon 8 Qe!,, C § 109(b) ("The bylaws may contain any provision, not inconsistent
. : : at . ") (emphasis added). Indeed, “[w]here a by-
lawpmvxslonls inconﬂwt with a provnswn ofthe charter, the by-»lawprovzswnns a 'nulhty"'

stockholders that provided that it "is not subject to amendment, alteration or repeal by the Board
of Directors” was in conflict with the board's authority as provided for in the certificite of
incorporation to amend. the bylaws and -hence would be invalid even if adopted. by the
stockholders.. Centaur Partners, 582 A.2d at $29. Becmseﬂxebthconhnphtedbythe
Proposal would condition the Board's power to call a special meeting on the directors’ o :
of 10% of the Company's outstanding common stock, it would conflict with Article VI of the
Certificate of Incorporatwn and would therefore be invalid under the General Corporation Law.

Finally, the "savings clause“ that purports to limit the mandates of the Proposal
"to the fullest extent permitted by state law™ does not resolve this conflict with- Delaware law. .
On its face, such language addresses the extent to which the requested "bylaw and/or charter text
will not have any exception or exclusion conditions" (i.e., there will be no exception or exclusion
conditions not required by state law). The language does not limit the exception and exclusion
conditions that would apply "to- management and/or the board," and were it to do so the entire
second sentence of the Proposal would be a nuility. The *savings clause” would not resolve the
conflict between the provision contemplated by the Proposal and the dictates of the General
Corporation Law. Section 211(d), read together with Sections 102(b)(1) and 109(b), allows for
no limitations onﬂleboard'spowertoeanaspecmimeenng(otharthmotdinarypmcess-.
" oriented limitations);® thus, there is no “extent” to which the restriction on that power
contemplated by the Proposal would otherwise be permitted by state law. The "savings clause”
woulddohﬁlemoreﬂmnacknowledgethatthe?mpommnnplemenﬁed,wouldbemvahdunder
Delaware law.

"Qenslg_wip_n.

Baseduponandsubjecttotheforegomg,andsubjecttoﬂlehmtanonsstated
herein, it is our opinion that the Proposal, if adopted by the stockholders and implemented by the
Board, would beinvalid under the General Corporation Law.

- The foregoing -opinion is limited to the General Corporation Law. We have not
considered and express no opinion on any other laws or the laws of any other state or
jurisdiction, including federal laws regulating securities or any other federal laws, or the rules
andregulauonsofmckm(changesorofanyoﬂxerregulatorybody

¥ See supra, n. 5 and surrounding text.
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The foregoing opinion s rendered solely for your benefit in connection with the
matters addressed herein. We understand that you msy furnish a copy of this opinion letter to the
SEC in connection with the matters addressed herein and that you may refer to it in your proxy
statement for ths Annual Mesting, and we consent to your doing so. Except as stated in thiis
paragraph, this opinion ietter may not be fumnished or quoted to, nor may the foregoing opinion
be relied upon by, any other person or entity for any purpose without our prior written consent.

Very truly yours,

Lokt Sasin + g, PA.
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